CORPORATIONS
IN FOREIGN
JURISDICTIONS

SELECTION OF JURISDICTION

Early in the formation stages of a corporation, a particular jurisdiction is se-
lected as the situs of incorporation. The selection processis described in de-
tail in an earlier chapter.! A multistate business has several jurisdictions to
consider. A decision to form the multistate corporation in one particul ar state
usually is made following a comparison of the permissiveness and flexibil-
ity of the various statutes. The state of incorporation is the domestic state,
and the corporation is aforeign corporation to every other state. The rule to
be considered in this chapter is that aforeign corporation must qualify to do
business in any state in which it intends to conduct business.

Similarly, other entities and associations that will be conducting business
in more than one state may be required to qualify to do business as a condi-
tion to exercising their powers and privileges in foreign jurisdictions. The
limited liability statutes anticipate that these companies will have multistate
operations, and most of the statutes provide qualification rules similar to
those used for corporations.? Limited partnerships also need to qualify to do
business in several states® and in a few states, general partnerships must
qualify to do businessif they are not formed under the law of that state.* This
chapter concentrates primarily on the corporate issues involved in the qual-
ification to do businessin foreign jurisdictions, but the procedures and forms
applicable to the corporate process are similar to those used in the process
of qualifying alimited liability company and a partnership.

CONSTITUTIONAL BASIS
FOR QUALIFICATION

A brief overview of the history and legal theory of the corporate entity isim-
portant here. A corporation is afictitious person created under the authority
of astate statute and, consequently, isacitizen of the statein whichit hasin-
corporated. Under the early common law, the corporation existed only inthe
state in which it incorporated, and it was not permitted to do businessin any
other jurisdiction. When corporate businesses began to outgrow the bound-
ariesof their domestic states, alegal question arose regarding whether astate
could prevent a foreign corporation from doing business within its bound-
aries unless it became incorporated therein. Alternatively, if incorporation
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could not be required, could a state place restrictions upon the foreign corporation’s business
and require the foreign corporation to satisfy certain conditions before it was entitled to do
businessin the foreign state?

The Constitution of the United States guarantees to all persons the ability to move freely
among the states without restriction, so the question then became whether a corporation could
be considered to be a“person” under these provisions of the Constitution. The Supreme Court
eventually decided that a corporation, whether or not it is a person in the constitutional sense,
could not be prevented from entering another state, but could be reasonably regulated by the
foreign state, under the guise of the state’s power to prescribe regulations to protect its own
residents. If the regulations imposed were reasonable and designed to protect the local citi-
zenry, the regulations were permitted.

The current regulations on foreign corporations may be more easily understood with this
history in mind. Most statesrequire foreign corporationsto disclose certain matters about their
business structure by a public filing with a state official, so that the citizens of the state have
access to necessary information about the organization with which they transact business. A
separate area of regulation is concerned with litigation by and against the foreign corporation.
These statutes are designed to subject the foreign organization to legal process within the state
so that the citizens of the state may conveniently redress their complaints against the corpora-
tion. They further ensure compliance with qualification requirements before the corporation
may use the state courts. In a constitutional sense, therefore, any state may impose regul ations
on foreign corporations, provided the regulations are reasonably directed to the state’s re-
sponsibility and power to protect its own citizens.

AUTHORIZATION TO QUALIFY
AS A FOREIGN CORPORATION

The authority to conduct businessin aforeign state must come from within the corporation by
official direction of the board of directors. Such management approval, which is usually ac-
companied by an enabling provision in the articles of incorporation, authorizes the corporation
to submit to the necessary regulations in order to do business within aforeign jurisdiction.

The board of directors usually adopts a resolution authorizing qualification at its organiza-
tional meeting if the plans for expansion are solidified at that time. The resolution states that
the corporation may qualify to do business under the laws of other states, and that the officers
of the corporation are empowered to execute any necessary documents and to pay all neces-
sary taxes and feesin order to qualify the corporation as a foreign corporation.®

STATUTORY PROHIBITION FROM DOING
BUSINESS WITHOUT QUALIFICATION

Every state has a statute pertaining to qualification of foreign corporations. Several states have
adopted the Model Business Corporation Act approach, prohibiting any foreign corporation
from transacting business within the boundaries of the state without qualifying and receiving
a certificate of authority from the appropriate state official.® Thisis a strict provision. Nearly
half of the states do not condition the right to transact business on the receipt of the certificate
of authority, but they do specify a procedure for obtaining a certificate of authority, and fur-
ther specify sanctions for failure to qualify.

It isnot necessary that the foreign corporation beincorporated in a state whose laws are sub-
stantially similar to the laws of the statein which it seeks authority to do business. Indeed, many
state statutes specifically prohibit denial of a certificate of authority simply because the laws of
the state under which the foreign corporation is organized differ from the laws of the particular
state in which it intends to qualify. Therefore, a corporation established under the permissive
laws of Delaware, where the regulation of corporate management isvery flexible, cannot be de-
nied admission to another state whose corporate statute restricts the activities of the intracor-
porate parties. However, the foreign corporation can be denied admission if it is organized for
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apurposethat isunlawful inthe host state. For example, aNevada corporation organized to con-
duct a gambling business may be denied admission to conduct gambling operations in a state
where those activities areillegal. Otherwise, any corporation may qualify to do any businessin
any foreign jurisdiction.

TRANSACTING BUSINESS

The traditional statutory test for determining whether a corporation must qualify in aforeign
jurisdiction is whether the corporation is transacting business within the foreign state. The
transacting business test is not the most precise definition ever devised, and it has been re-
sponsible for considerable litigation. A sample of the cases illustrates the problem:

1. Would an Indiana corporation be doing business in Oklahoma by manufacturing equip-
ment in Indiana, delivering it to Oklahoma, and installing it in Oklahoma?

2. Would a Delaware corporation be transacting business in New York by engaging an an-
swering service and a soliciting salesman in New York?

3. Would an Arizona corporation be conducting business in Texas by sending salespeople
and mechanicsinto Texasto solicit orders and to install and repair the machinery?

4. Would a Georgia corporation be doing business in Mississippi by hiring alocal Missis-
sippi mechanic to service an ice-cream dispenser for one year?

The answers from the cases that considered these questions are as follows: (1) no, (2) yes,
(3) no, (4) yes.

The judicial uncertainty surrounding this test is particularly unfortunate when the sanc-
tions for failure to qualify are considered. A corporation may suffer severe penaltiesif it is
found to have been conducting business without qualification. To obviate the problem, sec-
tion 15.01 of the Model Business Corporation Act enumerates certain activities that may be
conducted by a foreign corporation without it being considered to be transacting business.
These activities are

(1) maintaining, defending, or settling any proceeding;

(2) holding meetings of the board of directors or shareholders or carrying on other
activities concerning internal corporate affairs;

(3) maintaining bank accounts;

(4) maintaining offices or agencies for the transfer, exchange, and registration of
the corporation’s own securities or maintaining trustees or depositaries with
respect to those securities,

(5) selling through independent contractors,

(6) soliciting or obtaining orders, whether by mail or through employees or agents
or otherwise, if the orders require acceptance outside this state before they be-
come contracts;

(7) creating or acquiring indebtedness, mortgages, and security interestsin real or
personal property;

(8) securing or collecting debts or enforcing mortgages and security interests in
property securing the debts;

(9) owning, without more, real or personal property;

(10) conducting an isolated transaction that is completed within 30 days and that is
not one in the course of repeated transactions of alike nature;
(11) transacting businessin interstate commerce.

Only a few states detail such a comprehensive list, and many states have no list at al.
Delaware provides amore specific list, which might be helpful in solving theillustrative cases
described earlier. The Delaware statute states that a foreign corporation shall not be required
to qualify in the state under the following circumstances:

(1) Ifitisinthe mail order or asimilar business, merely receiving orders by mail or
otherwisein pursuance of letters, circulars, catalogs, or other forms of advertising,
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or solicitation, accepting the orders outside this State, and filling them with goods
shipped into this State;

(2) If it employs salespersons, either resident or traveling, to solicit orders in this
State, either by display of samples or otherwise (whether or not maintaining
sales officesin this State), all orders being subject to approval at the offices of
the corporation without this State, and all goods applicable to the orders being
shipped in pursuance thereof from without this State to the vendee or to the
seller or such seller’s agent for delivery to the vendee, and if any samples kept
within this State are for display or advertising purposes only, and no sales, re-
pairs, or replacements are made from stock on hand in this State;

(3) If it sells, by contract consummated outside this State, and agrees, by the con-
tract, to deliver into this State, machinery, plants or equipment, the construc-
tion, erection, or installation of which within this State requires the supervision
of technical engineers or skilled employees performing services not generally
available, and as a part of the contract of sale agrees to furnish such services,
and such services only, to the vendee at the time of construction, erection, or
installation;

(4) If itsbusiness operations within this State, although not falling within the terms
of paragraphs (1), (2), and (3) of this subsection or any of them, are neverthe-
lesswholly interstate in character;

(5) If itisaninsurance company doing businessin this State;

(6) If it creates, as borrower or lender, or acquires, evidences of debt, mortgages,
or lienson real or personal property;

(7) If it securesor collectsdebts or enforces any rightsin property securing the same.’

Some statutory guidance may be available, therefore, on what does not constitute the trans-
action of business within the state. However, that is not to say that everything not enumerated
in the statute is transacting business so as to require qualification. Thereis still room for judi-
cial interpretation of the other corporate activities.

The safe approach should be obvious: If there is any question about the scope of the cor-
poration’s activities in aforeign jurisdiction, the corporation should apply for admission as
aforeign corporation and obtain a certificate of authority. Failure to do so may subject the
corporation to the statutory sanctions for failing to qualify. The safe approach is not always
the most practical, however. Qualification imposes certain burdens on the corporation, and
corporate management may be unwilling to accept those burdens. Management should be
fully advised on all ramifications of qualification and can then make the decision based on
costs, formalities, taxes, and fees on the one hand, and the penalties for failure to qualify on
the other.

SANCTIONS FOR NOT QUALIFYING

If aforeign corporation is transacting business within the state and has not received a certifi-
cate of authority from the host state, most state statutes impose certain interdictions and fines
on the corporation or its management. Foreign corporations may be denied accessto the local
courtsfor any action, suit, or proceeding until a certificate of authority has been obtained. This
sanction is found in the Model Business Corporation Act and in most jurisdictions. However,
under the Model Business Corporation Act, the failure to qualify does not impair the validity
of any contract or act of the corporation, and it does not prevent any corporation from defend-
ing any action in a court of the host state. Consequently, the practical drawback of failing to
qualify under the Model Business Corporation Act is the inability of the corporation to main-
tain asuit initsown name. However, there are al so pecuniary disadvantages. The failureto ob-
tain acertificate rendersthe corporation liableto the state for all fees and taxes that would have
been imposed had the corporation been qualified for the years during which it transacted busi-
ness without a certificate of authority. In addition, the Model Business Corporation Act au-
thorizes the imposition of any penalties normally levied for failure to pay the fees, and these
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fines al'so will be exacted from the foreign corporation. The attorney general is authorized to
bring a suit to recover the amounts due under the statute.®

Although the prohibition from maintaining litigation and the collection of fees, taxes, and
fines are severe sanctions, the Model Business Corporation Act is somewhat liberal by com-
parison with the sanctions imposed in some states. Alabama provides that al contracts of an
unauthorized foreign corporation are void.® Certain jurisdictions impose fines, instead of the
normal penalties for fees, and the amount of a fine may be as high as ten thousand dollars.®®
Fines al'so may be levied on corporate directors and officers. Other states authorize an action
by the attorney general to enjoin the corporation from doing business.**

In the spirit of forgiveness, many states excuse the sanctions as soon as the corporation
properly qualifies, although the relief may depend upon showing good cause for failure to
qualify or obtaining court approval.

APPLICATION FOR CERTIFICATE OF AUTHORITY

All state statutes describe a procedure for the qualification of aforeign corporation. To acquire
a certificate of authority in most states, the corporation must apply to the appropriate state of -
ficial. The contents of the application vary among the jurisdictions, but thereisacommon pur-
pose behind the qualification procedures. The applications reveal necessary information about
the corporation’s structure, its solvency, the location of its property, and its business potential.
Foreign corporations are required to furnish essentially the sameinitial and periodic informa-
tion as domestic corporations.

Section 15.03 of the Model Business Corporation Act includesthefollowing itemsin an ap-
plication for a certificate of authority:

1. the name of the foreign corporation;

2. the state or country under the laws of which the corporation is incorporated;

3. the date of incorporation and the period of duration;

4. the street address of the corporation’s principal office;

5. the address of the corporation’s registered office in the state, and the name of its registered
agent at that office; and

6. the names and usual business addresses of the corporation’s current directors and officers.

State statutes expand the previous list of disclosable items to include the following:

1. astatement of the purpose or purposes the corporation proposes to pursue in the transac-
tion of businessin the host state;

2. astatement of the aggregate number of sharesthe corporation has authority to issue, item-
ized by classes and series, if any, within aclass;

3. astatement of the aggregate number of issued sharesitemized by classes and series, if any,
within aclass;

4. an estimate, expressed in dollars, of the value of all property to be owned by the corpora-
tion for the following year, wherever located, and an estimate of the value of the property
of the corporation to be located within the state during such year, and an estimate, ex-
pressed in dollars, of the gross amount of business that will be transacted by the corpora-
tion during such year, and an estimate of the gross amount thereof that will be transacted
by the corporation at or from places of business in the state during such year; and

5. such additional information as may be necessary or appropriate in order to enable the sec-
retary of state to determine whether such corporation is entitled to a certificate of author-
ity to transact businessin the state and to determine and assess the fees and franchise taxes
payable as prescribed in the applicable act.

A study of the requirements of the application for authority should suggest that those re-
quirements are designed to facilitate the discovery and eval uation of corporate property within
the state and to gauge the local productivity of the foreign corporation. This information is
used to estimate the tax potential of the foreign corporation, and may also assist local citizens
in their litigation against the corporation.
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Each state statute should be consulted for local application requirements. In addition to the
information listed here, it may be necessary to state the purposes for the transaction of business
in the foreign jurisdiction.? Statements of good standing may be required from the corpora-
tion’s home state,® and nearly half of the states require filing of the articles of incorporation
duly authenticated by the domestic state officials. In Pennsylvania it is necessary to officially
publish notice of its name, principal address and local address.** Other unusual formalities in-
clude the following: the corporation may be required to state its assets and liabilities as of are-
cent date; ™ the corporation may haveto stipul ate an agent who isalocal resident and amember
of thelocal bar;® and statements regarding the amount of paid-in capital or paid-in surplus may
be required.’” Payment of fees and franchise taxes is almost always necessary, and some states
require the filing of previous annua reports. To reiterate, as with other matters respecting cor-
porate existence, it is necessary to carefully examine the statute of the state in which the cor-
poration intends to do business, and to strictly comply with the statutory requirements.

The application for certificate of authority (see Exhibit 14-1, Application for Certificate of
Authority) is prepared in duplicate or triplicate, as the statute requires, and is executed by the
president and secretary or one of their assistants. In many states, the application must be ver-
ified by one of the signatories.

Most of the matters contained in the application for qualification are self-explanatory, but
a couple of items deserve elaboration. The following materia discusses requirements con-
cerning the corporate name and the registered office and agent.

Corporate Name

The foreign corporation must comply with statutes regulating corporate names in the host
state. The Model Business Corporation Act prescribes essentially the same name requirements
for domestic and foreign corporations.’® The name must contain the word Corporation, Com-
pany, Incorporated, or (in afew remaining states) Limited, or an abbreviation of one of these
words, and it may not contain any word or phrase that indicates or implies that the corporation
is organized for any purpose other than the purposes enumerated in its articles of incorpora-
tion. Moreover, the name cannot be the same as, or deceptively similar to, the name of any do-
mestic corporation existing under the laws of the state or of any foreign corporation already
authorized to transact business in the state.

If the name under which the corporation is organized is not available in the host state, the cor-
poration may use afictitious name to transact business. Alternatively, a foreign corporation will
be allowed to use the name of an existing corporation, already organized in the host state, if

1. the other corporation consents to the use of the name and agrees to change its name to a
distinguishable name; or
2. the applicant has acourt order establishing the applicant’s right to use the namein the state.™

Suppose American Can Company, aNew York corporation, is seeking to qualify to do busi-
ness in Tennessee, where there is an established domestic corporation by the same name. The
name of the foreign corporation cannot be the same as that of a domestic corporation or a pre-
viously qualified foreign corporation. Therefore, the New York corporation cannot be quali-
fied in Tennessee under the circumstances. However, if the board of directors of the New York
corporation adopts a fictitious name that is not deceptively similar to an existing name, then
the corporation may be qualified under that fictitious name.

Theforeign corporation seeking to qualify to do business generally resists the fictitious name
technique because the reputation of the corporate name, usually well-established in other states,
islost by the adoption of an assumed name. One can only speculate at the business success of
Xerox Corporation if it had been required to use the fictitious name of Copying Machines, Inc.,
in some of the foreign jurisdictions where it qualified to do business. However, many state offi-
cialshave adopted informal testsfor variationsin fictitious namesthat will be acceptable. For ex-
ample, if a domestic corporation had reserved the name Xerox Corp. and the real Xerox
Corporation attempted to qualify to do business, many stateswould permit the fictitious name to
be Xerox Corporation of Delaware, simply adding the name of the state of incorporation.

Corporations also may buy theright to use a particular name fromits owner, and that is usu-
ally what must be done to obtain written consent for its use under the consent alternative. Law
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State of North Carolina
Department of the Secretary of State

APPLICATION FOR CERTIFICATE OF AUTHORITY

Pursuant to 355-15-03 of the General Statutes of North Carolina, the undersigned corporation hereby applies for a Certificate of
Authority to transact business in the State of North Carolina, and for that purpose submits the following:

1. The name of the corporation is ; and if the corporate nameis
unavailable for use in the State of North Carolina, the name the corporation wishes to useis:

N

. The state or country under whose laws the corporation was organized is:

w

. The date of incorporation was ; its period of duration is:

4. Principal office information: (Select either aor b.)
a [] The corporation has a principal office.
The street address and county of the principal office of the corporation is:

Nunber and Street

City, State, Zip Code County

The mailing address, if different from the street address, of the principal office of the corporation is:

b. [] The corporation does not have a principal office.
5. The street address and county of the registered office in the State of North Carolinais:

Number and Street

City, State, Zip Code County.

6. Themailing address, if different from the street address, of the registered office in the State of North Carolinais:

7. The name of the registered agent in the State of North Carolinais:

8. The names, titles, and usua business addresses of the current officers of the corporation are (attach if necessary):
Name Title Business Address

9. Attached isa Certificate of Existence (or document of similar import) duly authenticated by the Secretary of State or other
official having custody of corporate recordsin the state or country of incorporation. The Certificate of Existence must be
an original and lessthan six months old.

CORPORATIONS DIVISION P. O. BOX 29622 RALEIGH, NC 27626-0622
(Revised January, 2002) (Form B-09)
(continued)

students who have studied this procedure have dreamed of making immediate and great for-
tunes by anticipating expansion of alarge established corporationinto their state, filing areser-
vation of the corporate name, and waiting to be approached for the consent.

The court order aternative is designed to give the corporation another choice if the price of
the consent is excessive and a prior right to the name can be shown. For example, suppose Xe-
rox Corporation had initially confined its business to the eastern states. Further suppose that
an enterprising student of corporations, anticipating that Xerox would expand its business na-
tionally, reserved the name Xerox Corporation in California, but did not actively conduct busi-
ness under that name. Xerox probably could obtain a court order establishing its prior use of
the name and eliminate the impediment of the name reservation in California.

The corporate name problem may be solved in advance with alittle planning. Recall that all
jurisdictions permit reservation of acorporate name, and several permit registration of the name.
Registration is specifically designed for use by foreign corporations. An organized and existing

Exhibit 14-1.

Application for Certificate
of Authority (North
Carolina)
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Exhibit 14-1.

(continued)

APPLICATION FOR CERTIFICATE OF AUTHORITY
Page 2
10. If the corporation isrequired to use afictitious name in order to transact businessin this State, a copy of the resolution of its
board of directors, certified by its secretary, adopting the fictitious name is attached.
11. Thisapplication will be effective upon filing, unless a delayed date and/or time is specified:
Thisisthe day of ,20
Name of Corporation
Signature
Typeor Print Name and Title
NOTES:
1. Filing feeis$250. Thisdocument must be filed with the Secretary of State.
CORPORATIONS DIVISION P. O. BOX 29622 RALEIGH, NC 27626-0622
(Revised January, 2002) (Form B-09)
(continued)

corporation may file an application for registration of itscorporate namewith the secretary of state
for a small fee. The name may be registered for calendar years, and the registration may be re-
newed. Corporate management, foreseeing growth into foreign jurisdictions, is well advised to
pursue registration of the corporate name in states where registration is permitted.?

Registered Office and Agent

Each state requires that a qualified foreign corporation must maintain a registered office and
appoint aregistered agent to receive legal documents addressed to the corporation. The regis-
tered office may be, but need not be, the same asthe corporation’s place of businessin the state;
the registered agent may be either an individual resident in the state or adomestic corporation,
or another foreign corporation authorized to transact business in the state. Asis required of a
domestic corporation, any changes in the office or agent of the foreign corporation must be
filed in the office of the secretary of state (see Exhibit 14-2, Statement of Change of Regis-
tered Office or Agent).?
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Instructionsfor Filing

APPLICATION FOR CERTIFICATE OF AUTHORITY
(Form B-09)

Item 1 Enter the complete name of the corporation exactly as it appears in the records of the appropriate
officia in the state or country of incorporation. If the name cannot be used in North Carolina,
enter the name (including a corporate ending) that it wishes to use in North Carolina.

Item 2 Enter the state or country of incorporation.
Item 3 Enter the date of incorporation and the period of duration.
Item 4 Select itemial if the corporation has a principal office. Enter the com plete street address of the

principal office and the county in which it islocated. If mail isnot delivered to the street address
of the principal office or if you prefer to receive mail at a P.O. Box or Drawer, enter the
complete mailing address of the principal office.

Select item ibl if the corporation does not have a principal office.

Item 5 Enter the complete street address of the corporationis registered office and the county in which it
islocated.

Item 6 Enter the complete mailing address of the corporationis registered agent, only if mail is not
delivered to the street address above or if you prefer to receive mail at a P. O. Box or Drawer.

Item 7 Enter the name of the registered agent. The registered agent must be a North Carolina resident,

an existing domestic business corporation, nonprofit corporation or limited liability company, or
aforeign business corporation, nonprofit corporation or limited liability company authorized to
transact business or conduct affairsin North Carolina.
Item 8 Enter the names, titles, and usual business address of the current officers of the corporation.
Item 9 See Form
Item 10 See Form
Item 11 The document will be effective on the date and at the time of filing, unless adelayed date or an
effective time (on the date of filing) is specified. If adelayed effective date is specified without
atime, it will be effective at 11:59:59 p.m. A delayed effective date may be specified up to and
including the 90" day after the day of filing.
Date and Execution
Enter the date the document was executed.
In the blanks provided enter:
The name of the corporation asit appearsin Item 1
The signature of the representative of the corporation executing the document (may
be the chairman of the board of directors or any officer of the corporation).
The name and title of the above-signed representative.

CORPORATIONSDIVISION P. 0. BOX 29622 RALEIGH, NC 27626-0622
(Revised January, 2002) (Form B-09)

The purpose of the registered office and the agent isto facilitate the service of any process, no-
tice, or demand required or permitted by law. A state may reasonably require aconvenient way to
notify aforeign corporation of any legal matters as a condition to its permission to do businessin
the state. For that reason, whenever aforeign corporation failsto appoint or maintain aregistered
agent in the state or whenever the registered agent cannot be found with due diligence, most
statutes and the Model Business Corporation Act provides that the foreign corporation that has
failed to maintain aregistered agent within the host state may be served by registered or certified
mail directly addressed to the secretary of the foreign corporation at its principal office® This
eliminates the burden placed upon the secretary of state to receive the document and to send it to
the foreign corporation. Direct delivery isjust as effective if the statute permits it. These provi-
sions circumvent any potential escape from local complaints by failing to maintain alocal agent
and ensure the amenability of the foreign corporation to suit in local courts.

Exhibit 14-1.

(continued)
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Exhibit 14-2.

Statement of Change of
Registered Office or Agent
(South Dakota)

SECRETARY OF STATE

STATE CAPITOL STATEMENT OF CHANGE OF REGISTERED OFFICE,
SO0 E. CAPITOL AVE. OR REGISTERED AGENT, OR BOTH

PIERRE, S.D. 57501 FILING FEE: $10

605-773-4845

Pursuant to the provisions of the South Dakota Corporation Acts, the undersigned corporation submits the following statement for the purpose
of changing its registered office and/or its registered agent in the state of South Dakota.

1. The name of the corporation is

2. The previous street address or a statement that there is no street address, of its registered office

ZIP
3. The street address, or a statement that there is no street address, to which the registered office is to be changed is
ZIP

4. The name of its previous registered agent is

5. The name of its successor registered agent is*

* The Consent of Registered Agent below must be completed by the new agent.

6. The address of its registered office and the address of the business office of its registered agent, as changed, will
beidentical.

7. This change has been authorized by resolution duly adopted by the board of directors.

The statement may be signed by the chairman of the board of directors, by its president or by another of its officersin the presence of a notary
public.

Date
(Signature)
(Title)
STATE OF
COUNTY OF
1, , anotary public, do hereby certify that on this day of .20,
personally appeared before me who, being by me first duly sworn, declared that he/sheisthe
of , that he/she signed the foregoing document as officer of the
corporation, and the statements therein contained are true.
My Commission Expires (Notary Public)

Notarial Seal

CONSENT OF APPOINTMENT BY THE REGISTERED AGENT

1, , hereby give my consent to serve as the
(name of registered agent)

registered agent for
(corporate name)
Dated

(signature of registered agent)

Several “registered agent” companies are available at the request of attorneysto act asreg-
istered agents for foreign corporations and to comply with the requirements of local laws on
their behalf. They include the CT Corporation System; Prentice Hall, Inc.; and the United
States Corporation Company.

CERTIFICATE OF AUTHORITY

Upon receipt of the application for a certificate of authority (see Exhibit 14-3, Certificate of
Authority [Model Act]), the secretary of state or other appropriate official filesthe application
and issues a certificate of authority. When the certificate is issued, the corporation is author-
ized to transact businessin the state for the purposes set forth in its application aslong asit re-
mains in good standing.?*




Corporations in Foreign Jurisdictions 505

STATE OF
OFFICE OF THE SECRETARY OF S5TATE
CERTIFICATE OF AUTHORITY
OF

The undersigned, as Secretary of State of the State of hereby certifies
that duplicate originals of an Application of
for a Certificate of Authority to transact business in this State, duly signed and
verified pursuant to the provisions of the ... Business Corporation Act,
have been received in this office and are found to conform to law.

ACCORIDINGLY the undersigned, as such Secretary of State, and by virtue of
the authority vested in him by law, hereby issues this Certificate of Authority
0
to transact business in this State under the name of
and attaches hereto a duplicate original of the Application for such Certificate.

Dated o, 20

Secretary of State

EFFECT OF QUALIFICATION

Once aforeign corporation has received authority to do business within the foreign state, it is
entitled to enjoy the same rights and privileges as a domestic corporation organized for the
same purposes. In addition, it is subject to the same duties, restrictions, penalties, and liabili-
ties as a domestic corporation. In the host state, therefore, the foreign corporation is treated
like a native, receiving no better or worse treatment than the domestic corporations. The for-
€ign corporation also remains subject to restrictionsimposed by its home state, and it must ob-
serve those restrictions while operating in the host state.

Consider an Arkansas corporation that qualifies to do business in Pennsylvania. Suppose
Arkansas law permits the corporation to be a general partner in another enterprise only if itis
authorized to do so in the articles of incorporation or by vote of the shareholders. Pennsylva-
nialaw permits a corporation to be ageneral partner without any such authorization. If the ar-
ticles of incorporation do not authorize the corporation’s entry into a partnership and the
shareholders have not approved such atransaction, the Arkansas corporation cannot become a
genera partner, even in Pennsylvaniawhere otherwiseit istreated like adomestic corporation.
The restrictions placed upon the corporation in its home state are superimposed upon its op-
erationsin the foreign state.

Thereverseisnot exactly the same. Consider a Nevada corporation that qualifiesto do busi-
ness in Pennsylvania. The Nevada corporation is authorized to conduct gambling activitiesin
itshome state, but Pennsylvanialaw does not permit gambling operationsin Pennsylvania. The
Nevada corporation must abide by the local laws, and it has no greater privilegesin Pennsylva
niathan does a domestic Pennsylvania corporation. However, the internal affairs of the Nevada
corporation are aways regulated by the law of Nevada. Thus, for example, if Pennsylvanialaw
requires a shareholder vote to change the name of the corporation but Nevadalaw does not, the
Nevada corporation is entitled to change its name in Pennsylvania without a shareholder vote,
since that matter is an interna affair of the corporation.

In addition to the restrictions upon privileges and powers discussed here, aqualified foreign
corporation accepts other responsibilities within the host state. It agrees to certain require-
ments concerning service of process, taxes, and annual reports.

Service of Process

A foreign corporation authorized to transact businessin a state is subjected to the jurisdiction
of the courts of the host state. Consequently, service of documents relating to litigation upon
the registered agent of the corporation is as effective as if the corporation were incorporated
within the state and had been served at its principal office.

Exhibit 14-3.

Certificate of Authority
(Model Act)
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Taxes

By qualifying to do businesswithin astate, aforeign corporation agreesto pay taxesto the host
state. A stateis permitted to tax aforeign corporation under the Constitution if the corporation
has substantial contacts within the state. The law is now quite clear that by qualifying to do
business within the state, the corporation creates those substantial contacts. The individual tax
structures of the states are dissimilar, but several typical types of taxes are imposed upon for-
eign corporations.

Some states impose an initia franchise tax upon the filing of the application for a certifi-
cate of authority. Thistax is generally based upon the aggregate amount of authorized capital
stock of the corporation, similar to the measure for taxes imposed on a domestic corporation
when its articles of incorporation are filed. A feeisaso charged for filing the application of a
foreign corporation.

Annual income taxes are imposed upon foreign corporations. Generally, the tax formula
used in any given state has been designed around the commercial character of the state and is
intended to maximize tax revenues from foreign corporations. If the state is a recognized lo-
cation for heavy industry, so that most foreign corporations have manufacturing or industrial
plants there, the state will probably impose a tax on the value of the property of the foreign
corporation located within the state. Thistax formula maximizes revenue for stateswith anin-
dustrial character to their commerce. If the state is not heavily industrialized but has a large
population, atax may beimposed on the proportionate volume of businessthat the foreign cor-
poration is transacting in the state. A tax on foreign corporations also may be computed by a
formula based upon the total number of employees |ocated within the state.

Thetax provisions of each state play an important role in the selection of jurisdiction for a
corporation anticipating a multistate business. At the formation stage, the choice between in-
corporating or qualifying to do businessin agiven jurisdiction isinfluenced by that state’s tax
attitude. For example, if a corporation plansto locate a manufacturing plant in State X and in-
tendsto sell its products to customers primarily located in State', it would be amistaketo in-
corporate in State X, where the plant is located, if that state bases its foreign corporation tax
on the volume of sales transacted within the state. The corporation should operate asaforeign
corporationin State X, because that state’stax base depends upon volume of salesand this cor-
poration will be making most of its sales out of state.

Annual Reports

Like domestic corporations, qualified foreign corporations must file annual reports with the
state. The Model Business Corporation Act requires that the annual reports of domestic and
foreign corporations contain the same information.? Most states require that the annual report
contain certain standard information regarding the corporation, its registered offices and
agents, itsdirectors and officers, and the character of its business. The reported items typically
used to levy taxes include the following:

1. astatement of the aggregate number of sharesthe corporation has authority to issue, item-
ized by classes and series, if any, within aclass;

2. astatement of the aggregate number of issued shares, itemized by classes and series;

3. astatement, expressed in dollars, of the value of all the property of the corporation, wher-
ever located, and the value of the property of the corporation |ocated within the state, and
the statement of the gross amount of business transacted by the corporation for the period
of the report; and

4. additional information as may be necessary or appropriate in order to enable the secretary of
state to determine and assess the proper amount of franchise taxes payable by the corporation.

The annual reports are used to assist the secretary of state in enforcing the corporation
statute and ensuring compliance with its provisions, in fixing responsibility for any corporate
transgressions on the named officers and directors, and in eval uating the appropriate tax to be
assessed. Most states have the same reporting regquirements for foreign and domestic corpora-
tions. (See Exhibit 14-4, Annual Report.)
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STRUCTURAL CHANGES
OF A FOREIGN CORPORATION

Every state requires domestic corporationsto report al cor porate structural changes such as
mergers, share exchanges, sale or exchange of assets, or amendments to the articles of incor-
poration. Similarly, qualified foreign corporations must follow certain procedures in the host
state whenever structural changes occur in the corporate organizations.

Amendment to the Articles of Incorporation

Model Business Corporation Act section 15.04 provides that a qualified foreign corporation
must obtain an amended certificate of authority from the secretary of state of the host state if
the corporation changes its name or the period of its duration. In addition, if the corporation
changes the state or country in which it is incorporated, an amended certificate of authority
must be obtained.

In most states, any amendment to the articles of incorporation of the foreign corporation
requires the filing of a statement with the secretary of state in the foreign jurisdiction. The
time period for filing copies or statements of amendments differs among the states. Most
statesrequire that such an amendment befiled within thirty days, several states permit aslong
as sixty days,?® and a few states have no time limit.?” Careful study of the appropriate state
law isimportant.

The filing procedure for amendments to the articles of incorporation of aforeign corpora-
tion is amplified if the amendment changes the corporate name or the period of duration.
Merely filing copies of the amended articles of incorporation will not suffice to authorize the
foreign corporation to use another name or to extend its longevity. A foreign corporation may
changeits corporate name or its duration by filing an application for an amended certificate of
authority. The Model Business Corporation Act requires the issuance of an amended certifi-
cate of authority to accomplish these changes (see Exhibit 14-5, Application for Amended
Certificate of Authority, and Exhibit 14-6, Amended Certificate of Authority).? The form and
contents of the application for an amended certificate and the procedure for issuance of the
amended certificate are the same as those described for the origina application for a certifi-
cate of authority.?

Thereisan obvious problem if aforeign corporation changes its name by amending its ar-
ticles of incorporation and the new name is not available in the host state. The drafters of the
Model Business Corporation Act took afairly firm stand on this issue.® If the new name is
not available, the certificate of authority for the corporation is suspended until the corpora-
tion again changes its name to one that is available. A few states soften the harshness of this
rule by allowing an interim grace period of 180 days during which the corporation may trans-
act business under its old name, but by the end of the period, the corporation must change its
name to anamethat is available under the laws of the state. If the corporation fails to change
to an acceptable name and continues to transact business, its certificate of authority may be
suspended.

Merger and Share Exchange with the Foreign Corporation

A merger of aforeign corporation requires additional filingsin the host state when the foreign
corporation is the surviving corporation after the merger. The legal consequences of a merger
are considered in detail |ater,3 but stated simply, amerger isacombination of two or more cor-
porations into one corporate entity, whereby one of the corporate parties survives the transac-
tion and the others cease to exist. In most state statutes, if the foreign corporation survives the
merger, it must file a copy of the articles of merger with the secretary of state to make the
merger effective.® It is not necessary for the surviving foreign corporation to procure an
amended certificate of authority unlessthe corporation has changed its name under the merger
or unless it has adopted a different period of duration than that authorized in its current cer-
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State of North Carolina
Department of the Secretary of State

APPLICATION FOR AMENDED CERTIFICATE OF AUTHORITY

Pursuant to [355-15-04 of the General Statutes of North Carolina, the undersigned corporation hereby applies for an Amended
Certificate of Authority to transact business in the State of North Carolinaand for that purpose submits the following statement.

1. Thename of the corporation is:

2. The name the corporation is currently using in the State of North Carolinais:

3. The state or country of incorporationis:

4. Thedate the corporation was authorized to transact businessin the State of North Carolinais:

5. Thisapplication isfiled for the following reason (complete all applicable items):
a  Thecorporation has changed its corporate name to:*

b.  The name the corporation will hereafter use in the State of North Carolinais changed to:

c. The corporation has changed its period of duration to:

d. The corporation has changed the state or country of its incorporation to:

6. Attached isa certificate attesting to the change, duly authenticated by the secretary of state or other official having custody of
corporate records in the state of country of incorporation.

7. If the corporation is required to use afictitious name in order to transact businessin this State, a copy of the resolution of its
board of directors, certified by its secretary, adopting the fictitious name is attached.

8. Thisapplication will be effective upon filing, unless a date and/or time is specified:

Thisthe day of , 20
Name of Corporation
Signature
Type or Print Name and Title
NOTES:

1. Filing feeis$75. One executed original and one exact or conformed copy of this application must be filed with the Secretary of State.
2. * If thename of the corporation as changed is unavailable for use in North Carolina, indicate this fact and state the name the corporation wishes to use in North
Carolinaon 5b. (See NCGS 355-15-06)
(Revised January 2000) (Form B-10)
Instructionsfor Filing

CORPORATIONS DIVISION P. 0. BOX 29622 RALEIGH, NC 27626-0622

(continued)

tificate of authority. If either of those results are produced by the merger, the amendment pro-
cedure described earlier must be followed.

If a qualified foreign corporation merges with another foreign corporation that is not au-
thorized to transact business within the host state and the nonqualified corporation survivesthe
merger, the surviving corporation must qualify in the foreign jurisdiction by filing an origina
application for a certificate of authority. The surviving corporation does not inherit the previ-
ously granted authority of the merged corporation through the merger.

If aforeign corporation merges with a domestic corporation and the domestic corpora-
tion survives the merger, the articles of merger must be filed by the domestic corporation
pursuant to the laws of the state.** However, if the foreign corporation survives the merger,

Exhibit 14-5.

Application for Amended
Certificate of Authority
(North Carolina)
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Exhibit 14-5.

(continued)

Item 1

Item 2

Item 3

Item 4

Item 5

Item 6

Item 7

Item 8

APPLICATION FOR AMENDED CERTIFICATE OF AUTHORITY
(FormB-10)

Enter the complete name of the corporation exactly as it appears on the Certificate of Authority.
Enter the corporate name used in North Carolina exactly asit appears on the Certificate of Authority.
Enter the state or country of incorporation.
Enter the date the corporation was authorized to transact business in North Carolina
Complete the applicable items.
See Form.
See Form.
The document will be effective on the date and at the time of filing, unless a delayed date or an effective time (on the day of filing) is
specified. If adelayed effective date is specified without atime, the document will be effective at 11:59:59 p.m. on the day specified. If a

delayed effective date is specified with atime, the document will be effective on the day and at the time specified. A delayed effective
date may be specified up to and including the 90" day after the day of filing.

Date and Execution

Enter the date the document was executed.

In the blanks provided enter:
The name of the corporation asit appearsin item 1.
The signature of the representative of the corporation executing the document (may be the chairman of the board of
directors or any officer of the corporation).
The name and title of the representative.

CORPORATIONS DIVISION P. 0. BOX 29622 RALEIGH, NC 27626-0622

other filings are required. The surviving foreign corporation may not be authorized to trans-
act business within the state, and if it intends to do so, it must file an original application for
a certificate of authority. Even if it does not intend to do business within the state, the sur-

viving foreign corporation is deemed, through the merger,

1. to appoint the secretary of state as its agent for service of process in a proceeding to en-
force any obligation or the rights of dissenting shareholders of each domestic corporation

that was a party to the merger or share exchange; and

2. to agree that it will promptly pay to the dissenting shareholders of each domestic corpo-
ration that was a party to the merger or share exchange the amount, if any, to which those

shareholders are entitled under dissenting shareholders’ rights.®*
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STATE OF
OFFICE OF THE SECRETARY OF STATE
AMENDED CERTIFICATE OF AUTHORITY
OF

The undersigned, as Secretary of State of the State of _________hereby certifies
that duplicate originals of an Application of.
for an Amended Certificate of Authority to transact business in this State, duly
signed and verified pursuant to the provisions of the Business Corpo-
ration Act, have been received in this office and are found to conform to law.

ACCORDINGLY the undersigned, as such Secretary of State, and by virtue of
the authority vested in him by law, hereby issues this Amended Certificate of
Authority to
ko transact business in this State under the name of
and attaches hereto a duplicate original of the Application for such Amended
Certificate.

Dated 200

Secretary of State

Many states require that the foreign corporation must file with the secretary of state a docu-
ment that promises to perform these acts. However, if the surviving foreign corporation has
been authorized to do business within the state, the terms of the corporation’s authority theo-
retically include each of these items, and no further filing should be required; the Model Busi-
ness Corporation Act now makes these consequences automatic.

Finally, aforeign corporation can enter into a share exchange with another corporation, ei-
ther domestic or foreign. A share exchangeisatransaction in which one corporation exchanges
its shares for al or part of the shares of the other corporation. If the foreign corporation isthe
acquiring corporation in a share exchange, the procedure is exactly the same as if the foreign
corporation were the surviving corporation in a merger.

WITHDRAWAL OF AUTHORITY

The management of a qualified foreign corporation may decide to discontinue business op-
erationswithin the host state. However, this does not mean that they may simply pull up their
tent and steal away. State regulation of foreign corporations is designed to require payment
of fees and taxes and to ensure the availability of the foreign corporation for litigation com-
menced against it in the state. Consequently, the withdrawal of aforeign corporationisafor-
mal procedure. The foreign corporation must file an application for withdrawal (see Exhibit
147, Application for Certificate of Withdrawal), which, under the Model Business Corpo-
ration Act, statesthat the corporation surrendersits authority to transact businessin the state.
It must further specifically revoke the authority of its registered agent to accept service of
process, and consent to service of process on the secretary of state for any proceeding based
upon acause of action arising during the time the corporation was operating within the state.
The withdrawal application also includes a post office address to which the state officials
may mail a copy of any process received for the corporation.®® Many states require addi-
tional information necessary to enable the secretary of state to assess any unpaid fees or
franchise taxes.

Exhibit 14-6.

Amended Certificate of
Authority (Model Act)
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Exhibit 14-7.

Application for Certificate
of Withdrawal
(Massachusetts)

MSC.4

Examiner

P.C.

FEDERALIDENTIFICATION
NO. I
Fee: $100.00

The Commonwealth of MHassachuscetts

William Francis Galvin
Secretary of the Commonwealth
One Ashburton Place, Boston, Massachusetts 02108-1512

CERTIFICATE OF WITHDRAWAL
(General Laws, Chapter 181, Section 16)

We, , *President / *Vice President,
and *Clerk / *Assistant Clerk or *Secretary / *Asst. Secretary,
of

(Exact name of corporation)
located at

(Street address of corporation)

in compliance with the provisions of General Laws, Chapter 181, Section 16, certify as follows:

1. The corporation was organized under the laws of the state of:

2. The date of organization of the corporation is:

3. The date on which the corporation’s fiscal year ends is:

4. The name and residential address of each director and officer of the corporation is as follows:

President:

Treasurer:

NAME RESIDENTIAL ADDRESS

Clerk or Secretary:

Directors:

*Delete the inapplicable words.

181cwith 4/5/00

State statutes governing withdrawal of foreign corporations are as varied as those pertain-
ing to admission. Most statutes are directed toward full financial disclosure and amenability to
service of process, and generally require that the foreign corporation tidy up its affairs before
leaving the state. The statute may require that the corporation commit to notify the Secretary
of State of any future address changes® or to provide the names and residence addresses of its
corporate officers and directors.® In all cases, taxes and fees must be paid as a condition to the
approval of withdrawal.

Upon the filing of the application and the satisfaction of all statutory conditions, the ap-
propriate state official will issue a certificate of withdrawal (see Exhibit 14-8, Certificate of

(continued)

Withdrawal on page 515).
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5. The corporation is no longer doing business in the Commonwealth of Massachusetts.

6. Attached to this certificate shall be a certificate from the Commissioner of Revenue that all taxes due and payable by the
corporation to the Commonwealth have been paid or provided for.

SIGNED UNDER THE PENALTIES OF PERJURY, this day of , 20

, *President / *Vice President,

, *Clerk / *Assistant Clerkor *Secretary / * Asst. Secretary.

*Delete the inapplicable words.

(continued)

REVOCATION OF CERTIFICATE OF AUTHORITY

A foreign corporation’s authority to do business within a state may cease by the revocation
of authority by the host state. Generally, the certificate may be revoked whenever the for-
eign corporation has failed to comply with the law. For example, the corporation may have
failed to file annual reports, or may have failed to pay fees, franchise taxes, or penalties.
Other grounds for revocation include the corporation’s failure to appoint and maintain a
registered agent; failure to notify the state of a change in the agent or office; failure to file
amendmentsto its articles of incorporation or articles of merger within the time prescribed,;
or misrepresentation in the material matter in any application, report, affidavit, or other
document filed with the state. In addition to these grounds, some states add abusing or ex-
ceeding the corporation’s authority; violating a state law; using an unauthorized name; or

Exhibit 14-7.

(continued)
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Exhibit 14-7.

(continued)

THECOMMONWEALTHOFMASSACHUSETTS

CERTIFICATE OF WITHDRAWAL
(General Laws, Chapter 181, Section 16)

I hereby approve the within Certificate of Withdrawal and, the filing fee

in the amount of $ having been paid, said application is deemed
to have been filed with me this day of 520
WILLIAM FRANCIS GALVIN

Secretary of the Commonwealth

TO BE FILLED IN BY CORPORATION

Photocopy of document to be sent to:

Telephone:
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STATE OF
QFFICE OF THE SECRETARY OF STATE
CERTIFECATE OF WITHDRAWAL
OF

The undersigned, as Secretary of State of the State of hereby
certifies that duplicate originals of an Application of
for a Certificate of Withdrawal from this State, duly signed and verified pursuant
to the provisionsofthe__ Business Corporation Act, have been received in
this office and are found to conform to law.

ACCORDINGLY the undersigned, as such Secretary of State, and by virtue of
the authority vested in him by law, hereby issues this Certificate of Withdrawal
to and
attaches hereto a duplicate original of the Application for such Certificate.

Dated N § S

Secretary of State

STATE OF
OFHFICE OF THE SECRETARY OF STATE
CERTIFICATE OF REVOCATION OF
CERTIFICATE OF AUTHORITY

OF
The undersigned, as Secretary of State of the State of ..., and by virfue
of the authority vested in him by Section 122 of the ________ Business Corpora-

tion Act, hereby revokes the Certificate of Authority of
to transact business in this State, for the following reasons:

Dated 20,

Secretary of State

acting in amanner detrimental to the citizens of the state. The District of Columbiaand I1li-
nois have arevocation provision that looks like default: if the corporation does not conduct
business or own tangible property within the state for a specified period, its certificate of
authority may be revoked.

Most state statutes require notice to the corporation before the revocation of a certificate of
authority. The Model Business Corporation Act directs the secretary of state to give the cor-
poration sixty days notice by mail addressed to the corporation’sregistered office in the state;
if the corporation corrects the specified problem within the notice period, the certificate of au-
thority may not be revoked. However, following the sixty-day period, if nothing has been done,
the secretary of state may issue a certificate of revocation.® The minimum notice period
among the individual state statutes is thirty days,* and the maximum is ninety days.*® Many
states permit the remedy of the defect during the intermediate period.

When the certificate of revocation of authority is issued (see Exhibit 14-9, Certificate of
Revocation of Certificate of Authority), the corporation’s authority to transact businessin the
state ceases.

Exhibit 14-8.

Certificate of Withdrawal

Exhibit 14-9.

Certificate of Revocation of
Certificate of Authority
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KEY TERMS
transacting business franchise tax
service of process annual report

substantial contacts

corporate structural changes
share exchange

WEB RESOURCES

General information concerning formation and operation
of foreign corporations in the various jurisdictions is
available on every state Secretary of State’s (or Depart-
ment of Commerce) Web site. Most of the sites offer
forms that are required for filing to apply for certificates
of authority to do business and to maintain the accuracy
of the corporate records in the foreign state. The National
Association of Secretaries of State maintains links di-
rectly to the offices of the Secretaries of Statein all states.
These can be accessed through

<http://www.nass.or g>

Access to state corporate laws for the specific require-
ments of applying for foreign authority to do business
may be obtained through the Legal Information Institute
maintained at the Cornell Law School:

<http://www.law.cor nell.edu>

CASES

STATE OF MISSOURI v. MURRAY'’S
767 SW.2d 127 (Mo. App. 1989)
KAROHL, JUDGE

The issue on appeal is whether defendant Murray’s busi-
ness activities were business transactions within Missouri
so asto subject Murray’sto the registration requirements of
§ 351.570.1 RSMo 1986. Murray’s, a Caifornia corpora-
tion, appeals a $20,000 fine for failure to comply with
88 351.570 and 351.635 RSM. 1986. Thetrial court entered
judgment after finding Murray’s transacted intrastate busi-
nessin the State of Missouri without procuring a certificate
of authority on registering with the state in violation of
§ 351.570.1 RSM. 1986. On appeal, Murray’s contends it

The specific sections of astate's corporate law applicable
to foreign corporations may be located by a search site
that directly ties to the corporate laws of the state. This
search may be accessed at

<http://www.megalaw.com>

Several companies act as registered agents in foreign juris-
dictions when the foreign corporation does not maintain an
active presence in the foreign jurisdiction. These services
chargeafee, but also assist the corporate personnel and their
counsel in any unique requirementsof thelocal law that may
be applicable to the foreign corporation. They include

<http://www.cor por ate.com>
<http://www.inc-it-now.com>
<http://www.mycor por ation.com>
<http://www.delawar e-agents.com>
<http://www.nr ai.com>
<http://www.superiorregister edagents.com>

only engaged in interstate commerce, not intrastate com-
merce. The statute does not apply to interstate transactions.
Wefind the evidence of Murray’sbusiness activitiesdid not
support afinding of intrastate transactions within Missouri
so asto subject Murray’sto the registration requirements of
§ 351.570 RSMo 1986. We reverse.

* * %

Chapter 351 providesin pertinent part: “No foreign cor-
poration shall havetheright to transact businessin this state
... until it shall have procured a certificate of authority so
to do from the secretary of state.” § 351.570.1 RSMo 1986.
Failure to procure a certificate may result in a fine as pro-
vided in § 351.635 RSMo 1986. Transacting any business
in interstate commerce by aforeign corporation is not con-
sidered to be transaction of business in this state.
§ 351.570.2(9) RSMo 1986.

The record discloses proof of the following facts. Mur-
ray’s concedes it is a California corporation incorporated
on September 30, 1977, with its principal place of business
in Los Angeles, California Murray’s business includes


http://www.nass.org
http://www.law.cornell.edu
http://www.megalaw.com
http://www.corporate.com
http://www.inc-it-now.com
http://www.mycorporation.com
http://www.delaware-agents.com
http://www.nrai.com
http://www.superiorregisteredagents.com

brokering ticketsfor major sporting events. It solicitsticket
purchasers and buyers by nationwide advertising. Cus-
tomers purchase tickets by telephone and pay for them by
supplying charge card numbers with their order. Murray’s
accepts orders and payment from its offices in California.
Murray’s delivers the tickets to purchasers at the site of the
event.

In October of 1987, Murray’s placed an advertisement in
the St. Louis Post Dispatch soliciting potential buyers and
sellers of World Seriestickets. The advertisement listed two
phone numbers which werelocated in California. Thethird
number listed in the advertisement was a St. Louis number
followed by the word “buying.” Ticket orders were placed
with Murray’s office in California viathe California phone
numbers.

Tickets were distributed to customers in St. Louis,
which wasthe site of several games of Major League Base-
ball’s 1987 World Series. Murray’s |eased an apartment for
one month and opened a checking account in St. Louis.
Whilein St. Louis Murray’s sold two ticketsto Ms. McNa-
mara, the leasing consultant of the apartment complex, and
bought two tickets from a St. Louis city policeman. Except
for proof of thesetwo transactions, Murray’sbusinessin St.
Louisconsisted of distributing ticketsto customers, the ma-
jority of whom were from outside Missouri and had pur-
chased and paid for tickets by long distance telephone to
Cdlifornia.

Thetria court found that Murray’s was aforeign corpo-
ration transacting businessin Missouri without being regis-
tered to do business in the State of Missouri. It found
Murray’sto bein violation of § 351.570.1 RSMo 1986 and
ordered Murray’s to pay a$20,000 civil fine and costs pur-
suant to § 351.635 RSMo 1986.

Murray’s claim of error isthat the court erred in finding
Murray’sviolated § 351.570 RSMo 1986 because the busi-
ness conducted by Murray’swasthe transaction of business
in interstate commerce which does not subject Murray’s, a
foreign corporation, to the registration requirements of
§351.570.1 RSMo 1986. We agree.

* * *

Thereis no definitive definition of what constitutes“do-
ing business’ within Missouri so asto subject aforeign cor-
poration to the registration requirements of § 351.570
RSMo 1986. A finding of what constitutes “doing busi-
ness’ in the stateisto be determined on the factsin each in-
dividual case. Filmakers Releasing Organization, 374
S.W.2d at 540. Thus, the cases interpreting § 351.570.1 es-
tablish no clear pattern of what business activities establish
“transacting business” in Missouri so asto require registra-
tion of a foreign corporation. American Trailers, Inc. v.
Curry, 480 F.Supp. 663, 665 (E.D.M0.1979), rev' d on other
grounds, 621 F.2d 918 (8th Cir.1980). “It is well-settled
[however] that, in determining whether a particular move-
ment of freight is interstate or intrastate . . ., the intention
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existing at the time the movement starts governs and fixes
the character of the shipment. . . " [citations omitted)].

The importation into one state from another is the in-
dispensable element of interstate commerce. Filmakers
Releasing Organization, 374 S\W.2d at 540. The usual
dispute involving sale transactions develops when some
part of an interstate sale occurs in the state. Where pur-
chase, payment and delivery are done in Missouri the
transactions are intrastate. Where all three elements are
done outside the state, i.e., purchase and payment by tele-
phone and delivery by mail, the transactions are purely
interstate. With two exceptions the evidence supported
only a finding all transactions involving Murray’s were
interstate sales with delivery intrastate. In such case the
test iswhether there exists: “ continued dealing by thefor-
eign corporation with the property after interstate com-
merce had wholly ceased, and whether that continued
dealing [if any] was an isolated transaction or a continu-
ing form of the business of the foreign corporation.”
Western Outdoor Advertising Co. of Nebraska w.
Berbiglia, Inc., 263 S.W.2d 205, 209 (Mo.App.1953).

Here, Murray’s did not continue to deal with the tickets
after the tickets were distributed to the purchasers in Mis-
souri. The distribution of World Series tickets in Missouri
wasthefinal step in an interstate transaction where the first
two stepsin the sale of these tickets, ordering and payment,
were made by telephone with Murray’s in California. Be-
cause Murray’s did not continue to deal with the tickets af-
ter interstate commerce had wholly ceased, Murray’s did
not change the character of the transaction from interstate
commerce to intrastate commerce. Therefore, in complet-
ing the interstate sales Murray’s was not transacting busi-
ness within Missouri so as to subject it to the registration
requirements of § 351.570 RSMo 1986. An apartment was
rented for one month only to complete the interstate sales.
Thereisno evidence to support afinding of how long Mur-
ray’s occupied the apartment. These sales were the only
business activities of Murray’s, with two exceptions.

It was stipulated that Murray’s engaged in two transac-
tions which were intrastate in nature. One transaction con-
sisted of Murray’s selling two ticketsto Ms. McNamara, the
leasing consultant of the apartment complex, for $40 each.
The face value of these tickets was not proven. The other
transaction consisted of Murray’s buying two tickets for
morethan face valuefromaSt. Louiscity police officer. Nei-
ther of these two intrastate transactions, nor the combination
thereof, were sufficient to subject Murray’s, aforeign corpo-
ration, to the registration requirements of § 351.570.1 RSMo
1986 because they were isolated transactions.

Section 351.570.2(10) RSMo 1986 specifically pro-
vides that a foreign corporation shall not be required to
register as provided in § 351.570.1 RSMo 1986 where the
foreign corporation’s business transaction consists of:
“Conducting an isolated transaction completed within a
period of thirty days and not in the course of a number of
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repeated transactions of like nature” (Our emphasis).
§ 351.570.2(10) RSMo 1986.

Intheinstant case, the sale of two tickets for $40 each to
Ms. McNamara was a “favored” sale to the leasing con-
sultant. The evidenceisinsufficient to support afinding and
the trial court did not find this to be a business transaction
in the sense of asale for economic gain or for profit. A sale
of two tickets without profit was not a substantial part of
Murray’s ordinary business.

The purchase of tickets for above face value was a part
of Murray’s ordinary course of business. However, the
purchase of two tickets above face value from the St.
Louis city police officer was an isolated transaction.
Thereis no evidence that Murray’s purchased other tick-
ets while in Missouri. This single transaction does not
constitute a substantial part of Murray’s ordinary busi-
ness. See Filmakers Releasing Organization, 374 S\W.2d
at 540. Murray’s purchases a large number of tickets in
its business. The purchase of the two tickets did not result
in a profit sufficient to constitute a substantial part of
Murray’s ordinary business. Because Murray’s did not
transact a substantial part of its ordinary businessin this
state, the isolated purchase was insufficient to require
registration.

The evidence would support afinding that Murray’s per-
formed oneintrastate business transaction. It purchased two
tickets above face value from a police officer. This was an
isolated intrastate transaction because: (1) it was completed
in a matter of minutes, not beyond the thirty day limit for
such transactionsin § 351.570.1 RSMo 1986; and, (2) it was
not shown by evidence to be a purchase “in the course of a
number of repeated transactions of like nature” as specified
in § 351.570.2(10) RSMo 1986. Neither theinterstate trans-
actions nor the sale as a favor to the rental agent were in-
trastate business “ transactions of like nature.” There was no
evidence of any previous or subsequent transactions by
Murray’s as intrastate transactions.

Accordingly, the court erred in applying the facts to
§351.570RSM0 1986 and imposing afinefor failureof afor-
eign corporation to register in Missouri. On the facts, consid-
ered in alight most favorableto plaintiff state, the court erred
as matter of law in applying the facts to the provisions of
§351.570 RSMo 1986. Murray’swas not required to register
as a foreign corporation to deliver tickets which were pur-
chased interstate in Missouri. The single sale and the single
isolated business purchase of tickets were insufficient to sub-
ject Murray’sto the provisions of finefor violation.

We reverse.

SOUTH CAROLINA EQUIPMENT, INC. v.
SHEEDY

353 N.W.2d 63 (Ws. App. 1984)

MosER, JUDGE

[South Carolina Equipment, Inc. (“ South Carolina’) held a
promissory note and a mortgage on some property owned
by Ralph and June Jeka (“ Jekas"). When Jekas defaulted on
the mortgage, South Carolinacommenced aforeclosure ac-
tionin 1982. South Carolinahad not previously qualified to
do business in Wisconsin as aforeign corporation, but dur-
ing the pendency of the action in 1983, South Carolina
qualified and received a certificate of authority in Septem-
ber 1983.]

* * *

The trial court found that a foreign corporation must
have standing to sue at the commencement of its suit, and
that tardy filing of acertificate was not sufficient to give the
trial court jurisdiction. The trial court therefore dismissed
the complaint. It reasoned that since it had no jurisdiction
over the subject matter of the original complaint then the
“progeny” of crosscomplaintsalso should be dismissed. An
order dismissing the complaints with thetrial court’s mem-
orandum decision attached was entered. It isfrom that order
that all parties appeal.

Theissueson appeal are whether thetrial court was cor-
rect in dismissing the complaint of South Carolina on ju-
risdictional grounds and whether after doing so it was
correct in dismissing the cross complaints.

We must quickly lay to rest the jurisdiction error of the
trial court. Our supreme court has previously held that the
legislative purpose of sec. 180.847(1), Stats., was to facili-
tate the collection of Wisconsin foreign corporation regis-
tration fees, and that it had no function with respect to the
jurisdiction of Wisconsin courts over foreign corporations.

The next logical question is how does one interpret the
full meaning of the proscription that an unregistered for-
eign corporation cannot sue or defend suit until it has ob-
tained registration. Commentators and the vast majority of
courts have held that when an unregistered foreign corpo-
ration commences or defends a suit, and during the course
of that suit complies with the registration law, that act is
sufficient to allow it to maintain acourt action or adefense.
The courts that have made such findings have done so un-
der controlling statutes, similar to Wisconsin's, that say a
foreign corporation cannot maintain a suit until registered
and certified.

Also, sec. 180.847, Stats., issubstantially similar to sec.
124 of the Model Business Corporation Act. Thereis some
difference of opinion in the jurisdictions following the
Model Act provision as to when a corporation “maintains’



an action. However, “[t]he trend of authority supports the
proposition that the word ‘maintain’ merely means a con-
tinuation of a proceeding already begun and that a foreign
corporation may qualify by obtaining a certificate of au-
thority even after instituting an action.”

We agree with the vast majority of courts’ holdings in
this field of law because our supreme court held in Nagle
Motorsv. Volkswagen North Central Distributors, Inc., that
this proscription is not jurisdictional and because the lan-
guage of the statute specifically states:

Nor shall a civil action or special proceeding be main-
tained in any court of this state by any foreign corporation
Or a successor, assignee or grantee of such corporation on
any right, claim or demand arising out of the transaction of
business by such corporation in this state at a time when
such corporation was without such certificate of authority
until a certificate of authority has been obtained by such
corporation or, in the case of a successor, assignee or
grantee of such corporation, until all fees which were
payable by such corporation under this chapter not ex-
ceeding the maximum sum of $300 have been paid. [Em-
phasis added.]

It is obvious from this clear and unambiguous language
that once the Wisconsin certification fees are paid and the
foreign corporation is registered, the impediments to sue
and defend suits are immediately removed.

PROBLEMS
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The tria court reasoned that regardless of South Car-
olina's certificate/registration impediment the validity of its
mortgage contract was not impaired. What Lowe and
Kaminski really sought in the tria court, and what they
would havethiscourt do, isto totally reject South Carolina's
priority position because it was a non-certificate-holding
foreign corporation. Neither court can accommodate Lowe
and Kaminski.

Regardless of whether the trial court was incorrect in
dismissing the various cross complaints, the court’s priority
listing, at least as far as placing South Carolina in a sec-
ondary position behind the Girard Bank claim and before
the Lowe and Kaminski claims, was correct. An unregis-
tered foreign corporation’s inability to prosecute or defend
court claims because of nonregistration does not impair the
validity of its contracts or of its title to or interest in the
property in this state. The legislature’s adoption of sec.
180.847(2), Stats., by its clear and unequivocal language,
voided al prior Wisconsin case law holding that al con-
tracts of unregistered/uncertified foreign corporationswere
invalid. The contracts of and theinterest in property of these
types of corporations are now valid by statute. The deter-
mination of South Carolina's secondary priority claim po-
sition by its recorded mortgage is affirmed.

1. What is the difference between a foreign corporation
and a domestic corporation?

2. A corporation doing business in a state other than that
inwhich it isincorporated is subjected to
a. service of processin the state in which it is doing
business;
b. taxation in the state in which it is doing business;
c. qualification requirements of the state in which itis
doing business; or
d. al of the above.
3. The name of acorporation that wantsto do businessin
another state may be
reserved;
registered;
certificated;
aand b but not c;
b and c but not & or
. aand c but not b.

4. Which of thefollowing are not considered “transacting
business within the state” under the Model Act?
a. Operating afactory.
b. Receiving orders for processing out of state.

BNCIES N =

¢. Holding meetings of directors and shareholders.
d. Acting as an agent, contractor, or surety.
e. Making loans secured by real estate.

5. Statethetypical sanction imposed upon aforeign cor-
poration that has failed to qualify to do businessin a
foreign state.

6. What is the procedure required for a foreign corpora
tion to stop doing business within aforeign state?

7. ABC Corporation is planning to do business in Mon-
tana only. Give three reasons why the incorporators
should incorporate ABC Corporation in Montana
rather than in Delaware.

8. Who signs an application for certificate of authority to
do business?

9. Which of the following are responsible for deciding
that a corporation will do businessin aforeign state?
a. Officers.
b. Directors.
c. Shareholders.
d. Incorporators.
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PrRACTICE ASSIGNMENTS

1.

Agri-Services, Inc., is aforeign corporation engaged
in the purchase and sale of hay, feed yard chemicals,
conditioners, and preservatives. Agri-Service is
opening an office and storage facility in your city. It
will invest $100,000 in this local operation, and it
will employ seven persons in its office and ware-
house. Agri-Services has 29,000 shares of common
stock, $ .01 par value, issued and outstanding, and
its principal place of business is 2309 South Elati
Street, Metropolis, New State. Mary Naugle is the
president and George Foreman isthe secretary of the
corporation. You will be the registered agent for
Agri-Services in your state. Prepare all documents
required for qualification under your local corpora-
tion code, inserting any assumed facts necessary to
complete the forms.

2. Review your local corporation code and prepare a

memorandum on the following issues:

a. What are the penalties for a corporation conducting
business without qualifying?

b. What types of transactions do not constitute “doing
business’ for purposes of qualification?

c. Under what circumstances must a corporation
amend its qualification documents?

d. What names are permitted to be used by a foreign
corporation in your state?

Find alocd businessthat isaforeign corporation and find
out the state of itsincorporation. Describe thereasonsyou
believe the corporation was formed in the state of its do-
mestication instead of being formed in your state.

Describe three reasons why you would incorporate a
businessin Delaware, even though its primary business
activity isin your state.
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